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The Committee on Health and Human Services met at 1:30 p.m.
on Thursday, January 20, 2005, in Room 1510 o f t he St ate
Capitol, Lincoln, Nebraska, for the purpose of conducting a
publ i c hea r i n g o n LB 2 5 , LB 2 6, LB 2 7 , LB 1 6 4, LB 174 , a nd
L B 301 . Senators present: Jim Jensen, Chairperson;
Dennis Byars, Vice Chairperson; Doug Cunningham; Philip
Erdman; Gwen Howard; Jo el Johnson; and A rnie Stuthman.
Senator s a b s e n t : Non e .

LB 2 5 26 27

SENATOR JENSEN: Good afternoon, ladies and g entlemen.
Welcome to the Health and Human Services Committee hearings.
This afternoon we h ave six bills before us, LB 25, LB 26,
LB 27, and then LB 164, Senator Bourne's bill, LB 174, which
is a bill I' ll be introducing, and then LB 301, I' ll
introduce that for the Health and Human Services Committee.
So we will take those in the order that they' re presented.
I ' l l b r i e f l y go ov e r j us t a f ew o f t he co n d i t i on s t h at we
operate under here. Every bill we first hear the proponent
testimony, then after that i s co ncluded we' ll hear the
opponent testimony, and then neutral testimony, if there is
some. When yo u do come up to testify, there is a sign-in
sheet. We ' ve got some papers over there on that li ttle
cart. P lease pick one of those up, and so when you come up
t o testify, it's all filled in, drop it in this box on th e
table. A lso when you come up to testify, please give us
your name, spell your last name for us. These proceedings
are transcribed and recorded, and so we want to make sure
that we get the spelling right on the recording. And if you
come back here five years from now, why, you can look up
this proceeding and it will be all typed out for you. But
also if you are carrying a cell phone, I'd ask that you turn
the ringer off, put it on vibrate or wh atever other
nonsounding anyway, mode, so again that doesn't go off in
the transcriber's ears. We also have with us t oday some
senators a nd some we don't have, but t his i s bill
introduction time across the capitol, and so if they' re not
here, they are in some other room, probably introducing a
bill, or if you see one of our senators get up an d leave,
please don't take offense, but they are introducing a bill
somewhere else. But I will introduce you to those that are
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here. Star ting on my far left is Gwen Howard from Omaha,
next to h er is Senator Arnie Stuthman from Platte Center,
next to him is Joel Johnson, from the Kearney area. And
then to m y im mediate left is Joan Warner, who is the
committee clerk. My name is Jim Jensen, acting as chairman
of the Health and Human Services Committee, and to my right
i s J e f f e ry S a n t e ma, who i s t he co mmi t t e e c l e r k ( s i c ) . We
have with us t oday Senator Stuhr, and on these­-with y o u r
p ermission, Senator Stuhr, we'd like to take all these a s
one, but if you come up to testify, please tell us if you' re
in favor of LB 25, or LB 26, or all of them, so that we may
have that on record and understand exactly where you a re
coming from. But bec ause of the nature of them, I think
that we can have them all heard at once and then Senator
Stuhr may close, if you w ish to, after the testimony is
taken. With that, we welcome you to the Health and H uman
Services Committee.

SENATOR STUHR: Okay, thank you, Senator Jensen, and members
of the Health and Human Services Committee. For the record,
my name is Elaine Stuhr, S-t-u-h-r, and I represent the
24th Legislative District. An d I come before you today to
introduce LB 25, LB 26, and LB 27. And I' ll just briefly go
t hrough each one. LB 25 would add two body artists to t he
Board of C osmetology. I feel it 's important that this
industry have representation on this board. Th ere are two
reasons for t he addition of two members, rather than one.
We have found through our e xtensive conversation with
members of this industry and through research that the scope
of practice for body art is extremely large. Most artists
focus on one area within the practice; typically, as a
tattoo artist or a body piercer. We feel that both of these
areas should be represented on the board. Additionally, it
has come to our attention that in some st ates that h ave
r egula te d t hi s i nd u s t r y , i f o nl y one p e r s o n ha s b een pu t o n
t his overseeing board, they become somewhat a czar of t he
industry. That one pe rson has used his or her power to
effectively keep other bus inesses out ...his or her
competition from being licensed, and we certainly do not
want this to happen in our state. LB 26 was brought at the
request of the industry, and it prohibits body artists from
performing a tattoo, a brand, or permanent color technology
procedure on an yone u nder t he age of 18. I t w ould also
p rohi b i t t h em f r o m p e r f o r m i n g a bod y pi e r c i ng on any on e
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under the age o f 1 6, w ith the exception of earlobes. I
agreed to introduce this legislation because I continue to
believe that young adolescents, especially, are unaware of
potential health consequences of unprofessional practices
and their long-term effects. From the amount of mail a nd
phone calls that we' ve received regarding this issue, I also
believe that there are some individuals who take advantage
of our youth when it comes to these procedures. I also want
to point out, however, that I do know that there are ma ny
reputable artists who support this legislation. Many have
t old me that they do not currently perform body art o n
minors, regardless of p arental consent. I w ill let them
expand on the issues as they come forward. Finally, LB 27
sets up provisions for allowing body artists to hold trade
shows in the state, should they choose to do so. Through
the rules and regulations process, we realized that there
was no provision in the legislation that would allow for
trade shows or events. Knowing that members of the industry
do travel all over the country for these shows, and that
these shows can bring economic stimulation to an are a, we
wanted to m ake sure that this industry was also allowed to
host such a show or event. I briefly wanted to j ust t ake
this opportunity to s hare with the new me mbers of the
committee some of the history of the involvement of the body
art legislation. In 1997 in my district, there were several
parents who had contacted me because their fifth-grade
daughters had b een t attooed by an artist in his own home,
and they were very alarmed and they realized at t hat t ime
that there was no law or ordinance preventing this procedure
from happening. My main concern has always been for the
health and safety of minors and others who h ave b ody ar t
procedures performed. Last session LB 906 addressed the
health and safety issues, and I'm very a ppreciative of the
work of the c ommittee in working to get that legislation
moved forward. It is not unusual, I think, that o nce a
major piece of legislation is passed, it is followed by some
accompanying le gislation. And t ha t i s why we ar e
introducing LB 25, LB 26, and LB 27 to you today. I also
just personally wan~ to thank Jessica Kolterman, who serves
as my LA, and many of the body artists who have attended all
of the rule and regulation meetings in reference to the
passage of LB 906. If there are any questions, I'd be happy
to answer them, and we do have a number of body artists with
u s t o day wh o w i l l b e t e st i f y i ng .
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SENATOR JENSEN: Thank yo u . Are there any questions?
Senator Stuthman?

SENATOR STUT HMAN:
Senato r S tu h r ?

T hank you , Sena t or Je n s e n .

SENATOR STUHR: Ye s .

SENATOR STUTHMAN: These individuals that are to be added to
this Board of Cosmetology...

SENATOR STUHR: Ye s .

SENATOR S T UTHMAN: ...who would be the group that would
appoint these people, or how would that procedure be done?

SENATOR STUHR: I would im agine that names would be
forwarded like they are in , you k now, in other boards,
sometimes from associations, from groups of artists or such,
that they would forward names to be selected. And I'm not,
you know, I'm not sure who actually does the selection.

JESSICA KOLTERMAN: I think the Governor.

SENATOR STUHR: T h e G o v e r n o r , o ka y .

SENATOR STUTHMAN: And t hese, there would be notification
out t o .

SENATOR STUHR: O h, y es .

SENATOR STUTHMAN:
art i s t s . . .

SENATOR STUHR: Right, that..

SENATOR S T UTHMAN: ...that there is an opening for those
individuals on this board...

SENATOR STUHR: Ye s , t h er e sho u l d b e, ye s .

SENATOR STUTHMAN: ...and then if someone wants to apply.

.the body piercers and the tattoo
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SENATOR STUHR: Ye s , t he r e sho u l d be .

SENATOR STUTHMAN: Okay, thank you, Senator.

S ENATOR STUHR: U m - hum, y e s .

SENATOR JENSEN: I mi gh t me nt i o n I do ha ve a l et t er o f
support from the Board of Cosmetology Examiners on L B 25
(Exhibit 2) and w e do have a letter...you should have a
letter before you, I think, from Dr . R aymond, from th e
Department of R egulation and L icensure concerning LB 27
(Exhibit I). I a lso m ight mention...would mention that
Senator Dennis Byars, Vice Chairman of the Health and Human
Services Committee has joined us . Are there any other
questions for Senator Stuhr at this time?

S ENATOR STUHR: Sen a t o r Jen s e n ?

SENATOR JENSEN: Ye s .

SENATOR STUHR: Could I make just one comment? It has been
brought to our attention just a few mi nutes, actually,
before the hearing that there may be some technical problems
with LB 27 , wh i ch i s t he eve n t . An d i f we cou l d ha v e s o me
time t o fo r wa rd an am endment, w e w ou ld l i ke t o d o t ha t .

SENATOR JENSEN: Okay, very good, we can accommodate that.

SENATOR STUHR: O ka y .

SENATOR JENSEN: Senator, I might mention, or ask one thing.
We' re talking about, on the piercing side, there are some
cultures that do, at least, earlobes, and I understand that
you are exempting that out. I d on't know if there's any
culture that does any more piercing than earlobes, but we' re
talking about people, not individuals or family members.
we' re just talking here about those individuals who are i n
that practice; is that correct?

SENATOR STUHR: Ye s . Ri g ht , y e s .

J ESSICA KOLTERMAN: LB 906 do e s . . .

SENATOR STUHR: And there may be some comments on that.
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SENATOR JENSEN: Okay, all right, good, Senator Stuhr.

SENATOR STUHR: O k a y , t h a n k y ou .

SENATOR JENSEN: I don 't s ee any other at this point in
time. You will be for closing, correct?

SENATOR STUHR: I do have several other bills to introduce,
so I w i l l . . . I ' m go i n g t o st a y a s l o n g a s I ca n .

SENATOR JENSEN: O k a y , v e ry goo d .

S ENATOR STUHR: O ka y ?

SENATOR JENSEN: Fine, t.hank you. First proponent, please?

JOSEPH SMITH: ( Ex h i b i t 3 ) Go o d a f t er n o on , g e n t l e men, ma ' am.
Thank you again for having us here. M y name is Joseph
Smith, S-m-i-t-h. I'm a proponent of this set of bills.
I' ve prepared something that I'd like to read. It says,
with L B 9 0 6 f i na l l y com i n g t o f r u i t i on , th e r e i s n o bet t er
time to thank you for helping us make that possible. Thank
you very much. You may remember during my last testimony, I
sa d this was step in the right direction, and it was. Now
comes the t ime t o take the next step. We need to pass
LB 25, LB 26, and LB 27. I believe these bills will bring
us one step closer to ou r original goal­-to establish a
chain of responsibility to the body art industry and its
practitioners. LB 25 is c ritical to pre serving the
integrity of our industry. LB 9 0 6 made the Boa rd of
Cosmetology our governing authority, which I agree is the
best scenario. But without the expertise of a pra cticing
body artist in its ranks, I believe our best interests may
be ignored and could be misrepresented. LB 25 would ensure
that our industry is represented in all matters before the
board. This new bill suggests two members be appointed to
the boa r d . I f ee l t h i s i s f ai r . I f t h er e we r e on l y p er so n
appointed to the board, that person could use their position
f or a self-serving purpose. With no appointments to t he
board, we are giving over our sovereignty with no one to
represent our interests. T h e fact is, we disenfranchised
ourself, and t his bill, LB 25, is our remedy. Please pass
LB 25. In regards to LB 26, it says LB 26 is a necessary
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part of reforming this industry, as well as my personal
soapbox. I believe body art is coming of the shadows and
into the mainstream of society, but this d oes not m e an
everyone is eligible to participate. Thank you. There are
no decisions more permanent than a tattoo; perhaps equally
irreversible, but none more permanent. Fo r this reason I
implore you to consider an age l imit. Eighteen is a
reasonable age for a t attoo. I bel ieve 16 years old is
acceptable for piercings, if the custodial parents consents,
due to their less permanent nature. The fact is that if we
don't set a bottom basement age, 10-year-olds will get their
tongues pierced. I think it is naive to assume that parents
know t he health risks or unde rstand the explicit
connotations implied by certain piercings or tatt oos.
Please consider your own children and the time they pulled
the wool over your eyes when delivering this new piece of
law. Ple ase pass LB 26. LB 27 is essential to keeping
Nebraska in the forefront of this industry. Tattoo t rade
shows are a gr owing part of this industry. They are the
main source of our cont inuing ed ucation, pr oduct
development, and provide the competition that sets the bar
and drives the standard higher. Wi thout LB 27, we c annot
bring any o f th ese fine things to t h e gr eat state of
Nebraska. I'm very proud of this state; unfortunately, I
spend a lot of time and energy defending the state to people
who think we' re a bunch of hayseed hicks. I f we host a
convention, perhaps we could dispel that myth and prove
we' re actually cornseed hicks. ( Laughter ) Pl e ase p a s s
L B 27 . Tha n k y o u , gu y s .

SENATOR JENSEN: Thank yo u for your testimony. Any
q uest i o n s ?

JOSEPH SMITH: Oh, I'm sorry.

SENATOR JENSEN: Wait, wait. Senator?

SENATOR STUTHMAN: Thank you, Senator Jensen. Joe, your art
event, would that be an event or would it be a trade show,
or would it be a practicing experience? Or what do you
f oresee an e v en t t o b e l i ke ?

JOSEPH SMITH: Well, typically the way they work now is 400
to 600 artists all sign up to enter this event. They' ll set
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up booths, they' ll tattoo at the event, they' ll have vendors
there, they' ll have new products, they' ll have contests at
the end of the day for people who have been tattooed during
the day. And it's more of a competition, and it's more of a
competitive environment, I wo uld say, rather than a trade
show or you know, I have been to several hair shows. It ' s
not like that. They' re not cutting hair at hair shows.
That's mostly product development and new products and
computer programs. Ours is not like that. We' re actually
practicing at the convention, and then, at the end of the
day, all the work that was completed will enter contests, or
be critiqued by other artists. If you don't have clients
ready to be tattooed, you can always take classes given by
some of the more senior artists in the industry. You can go
listen to a sales pitch on a new product. You can take a
class in sanitary environments and bloodborne pathogens.
There's a lot t hat goes on . They' re usually a weekend
event, and I would say that on average...some of the ones I
could compare it to, Kansas City has a show. And I think
they had probably 300 people last June, tattooing at their
show, b ut t hey p ro b a b l y h a d 1 5 , 00 0 t h r o ugh t h e d o o r s t o ge t
tattooed. So they' re big events. I d on't know i f Om aha
hosted one t h at wou l d have h a d 15 , 0 0 0 p e o p l e t hr o u g h t h e
door, b u t I wou l d hop e . I wou l d hop e .

SENATOR STUTHMAN: Thank you, Joe, and another question.
How is the e conomy with the tattooing? I s your business
greater this year than last year?

JOSEPH SMITH: Absolutely, absolutely.

SENATOR STUTHMAN: Is it falling?

JOSEPH SMITH: Absolutely no. I see this..

SENATOR STUTHMAN: I mean, I have no experience; I have no
way to find this out or anything.

JOSEPH SMITH: You kno w, when I came into this industry
12 years ago, I assumed that it was more of a fad than it
has turned out to be. I am very pleased with the direction
t hat t h i s i ndu s t r y i s g oi n g . I t h i n k t ha t i t i s g r owi ng
exponentially. Some of the technological breakthroughs, new
pigments and dyes have made i t ...I'm sure you' ve seen
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generations older than me with tattoos that have turned blue
and green over the years. With the technology and the
pigments today, that doesn't happen, so they' re a lot more
resilient and make them stay fashionable for a little bit
longer. And I don't see a downward trend in this industry.

SENATOR STUTHMAN: T h a n k y o u , J oe .

SENATOR JENSEN: Any other questions from the committee? I
don't see any. Thank you for your testimony.

J OSEPH SMITH: T han k y o u .

SENATOR JENSEN: I mig ht mention that Senator Phil Erdman
has joined us. Phil is fr om B ayard, Nebraska. Next
proponent, please? Anyone else to testify in support?

MONTY VOGEL: Hello, my name is Monty Vogel.
Body Mods Body Piercing out of Omaha, Nebraska.

SENATOR JENSEN: Your last name is spelled how, Monty?

MONTY VOGEL: Vogel, V-o-g-e-l.

SENATOR JENSEN: Tha n k yo u .

M ONTY VOGEL: First, I'd like to thank everyone with t h e
board for helping to get LB 906 passed, particularly Senator
Elaine Stuhr for being the strong representation she was.
I' ve been working with her since 1998 trying to g e t this
bill passed, and f inally got t o see it through. I'd
especially like t o thank J essica for the amount of
extraordinary work she's put into it. She has been our
liaison and a backbone for everything that's really been
beared on her for all of this. I'm in support of all three
bills, LB 25, LB 26, and LB 27. As mentioned earlier, LB 27
does have some changes that need to be done, and we' ll see
to it very soon t hat those get corrected and turned in.
LB 25 i t se l f I f e el v er y i mp o r t an t , f o r t h e f act t hat t h i s
industry is such a different industry than the one that will
represent it, the cosmetology departments. Anybody
currently on that board right now, i t's b een my little
saying and joke that if anybody along those industries was
to draw blood while doing a procedure, they did s omething

I r e p r e sent
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wrong; if w e draw blood, we did something right. LB 26
itself I'd like t o s e e that little refinement as far as
putting a minimum age to this. When LB 906 comes in Apr il
for laws, a 12-year-old will be able to get a tattoo on her
forehead. It has all been made possible, unless LB 26 gets
passed. And LB 27, it would be great to see conventions
come to this area. They hold conventions in E urope, from
one side of this planet to the other, and we' re one of those
exceptions right now . If this bill isn't passed, we' ll
still be able to hold them in Council Bluffs, but I hate to
see that business, again, lose more business, you know, to
over the river there. Any questions?

SENATOR JENSEN: Good. Any questions? Senator Stuthman has
a ques t i o n .

S ENATOR STUTHMAN: Thank you, Senator Jensen. Mont y, ho w
has your business been in the past year? Better? Worse?

MONTY VOGEL: It's been great. My business has done a lot
of change over the past years. Getting back to LB 25, f or
the most part most shops are tattoo shops that have piercing
as a sideline. I'm known throughout this state and actually
throughout the U.S. for piercing. I have people who travel
from Minnesota on a regular basis, Colorado, Ka nsas
City...weekly I g e t somebody from a different state that
comes into my shop. I' ve grown to be more and more of a
specialty, and I ch anged this year and I dropped all my
tattooing, and I only do piercing now, as soon as the b ill
becomes i n e f f e ct i n Ap r i l . I a l so d o b r an d i n g . I ' l l
probably be, again, one of the leading authorities along
that line, as well. I ' ve become more of a specialty, and
been able t.o, as to where we had everything in th e sh op
before. As we grew, I do so much business in just piercing
now, I make more money than what I had as wh e n I did
tattooing alongside as a business, too.

SENATOR STUTHMAN: What age are the people that you do the
most body p i e r c i ng o n?

MONTY VOGEL: My work has been done...16 is the minimum age
in my shop, never pierced anybody under that age, with the
exception of earlobes. And my work goes up to...I have a
gentleman who is 65 years old with over two pounds of metal.
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SENATOR STUTHMAN: Maybe he wan ted to gain some weight?
( Laughter )

MONTY VOGEL: And so we offer large spectrum, and again,
because of the amount of piercing and our reputation, I have
people who drive long distances for specialty work, because
of what we' re known for. Our popular age ranges probably
run in the 18-25, maybe, and 28, 30 even. And that would be
maybe a peak, but I really see... I have ministers coming in
at 50 years old who've been trying to g e t th eir earlobe
pierced for the past six ye ars. The m inister finally
allowed him, his bishop, to get his earlobe pierced and came
in in the past year to get it pierced. A n d it wa s a big
event. And to think o f s omething like a ea rlobe is
something that we overlook, it's not. E ven something like
that is a very special event for a person, so it's good to
be able to cater in a full realm and b e te chnical about
something, what some people may term as, you know, a simple
e arlobe p i e r c i n g.

SENATOR STUTHMAN: Okay, thank you.

MONTY VOGEL: You' re welcome.

SENATOR JENSEN: Thank you. An y other questions from the
commit t ee ? See i n g n o ne , t ha n k y o u fo r y ou r t e st i mo n y .

MONTY VOGEL: Thank you.

SENATOR JENSEN: Anyone else wishing to testify in support?
Anyone else please come forward.

TYSON SCHAFFERT: Do I have to sign in?

SENATOR JENSEN: Is there a sheet on the table? Pick one up
a fte r y o u. . .

TYSON SCHAFFERT: After I get done?

S ENATOR JENSEN: And yeah, put it in the box after you ge t
d one. Go ahe a d .

TYSON SCHAFFERT: I 'm sorry. I 'm nervous, sorry. My name
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is Tyson Scha ffert, it 's S-c -h-a-f-f-e-r-t. I ' m
representing Iron Brush Tattoo in Lincoln, Nebraska, and I'm
here for my support in LB 25, LB 26, and LB 27. I support
L B 25 because I believe that we do need two artists on th e
Board of Cosmetology, because it is such a different area
than what we do. I think one person could create a conflict
of interest. I support LB 26 because we...at our shop we' ve
never done under 18, and I think it's for th e hea lth an d
safety of minors that we do need a bottom age limit. There
is a level of maturity required to pick a tattoo or piercing
and also to follow the instructions. There's a lot of body
changes that goes on when you' re under 18. A lot of these
kids come from split homes where a father and mother might
bring their child in s eparate, causing problems in the
house. I also support LB 27. The trade shows offer a lot
of opportunity for further education, not only the artists
but also the community. I guess that's it.

SENATOR JENSEN: Okay, thank you. An y questions from the
committee? Yes, Senator Stuthman?

SENATOR STUTHMAN: Than k yo u , S e n a t o r Je n s en . Ty so n , ho w
long have you been a tattooer?

TYSON SCHAFFERT: It will be eight years this summer, so
a bout s e ven y e a r s .

SENATOR STUTHMAN: What...why were you interested in being a
t a t t o o e r ?

TYSON SCHAFFERT: I'd a lways been kind of an illustrator,
and...until I met one guy and I realized that you, you know,
you could be a real artist when you were being a ta ttooer,
rather than j u st, I don't know I gue ss, the c ommon
stereotype of one, you know, what I was grown up with. But
I re a l i zed i t was r ea l l y i nv o l v ed , an d I ' m co mp l e t e l y
obsessed with it now. I draw all the time, and it 's my
passion. It's everything to me.

SENATOR STUTHMAN: Tha n k you .

SENATOR JENSEN: Any o ther questions? Thank you for your
testimony. Anyone else wishing to testify in support? May
I see a show of hands of anyone else who wishes to testify?
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Okay, if you would, come towards the front so yo u c a n be
ready to t estify, so we' re not waiting, thank you. Please
go ahead.

DEVIN FERGUSON: Th ank you. Ny na m e is Devin Ferguson,
F -e- r - g - u - s - o - n , and I'm here to testify in support of all
three of the bills, amendments, before us. LB 25, I wil l
also, more or le ss, be parroting some of the people that
have already spoken. I do believe that two members added to
the board will help to give our industry the proper voice
that it d eserves within the Cosmetology Board, as well as
the concept of specialization within our industry. H avin g
one person represented as a piercer may not necessarily have
all of the in formation necessary for the tattooing end of
the industry and vice versa, as well as t h e co nflict of
interest one person, one shop, one agenda as a possibility,
although hopefully not likely. And this is...just for us to
have any members on the board is very important, for t he
simple fact that the cosmetology industry rarely overlaps
with our industry, as far as areas of expertise, and t he
day-to-day operations. And LB 26 is one that I think is
personally most important to me. Our shop, from the very
beginning since we' ve opened five years ago, we have never
tattooed under the age of 18, and there are several reasons
for that, some of which others have touched on. Some of the
things that I have heard against this idea of making an
18 age limit is the fact that some people do not want t he
government pa renting their children. And in several
instances, and they are countless, we have parents that come
to our shop, asking whether we tattoo under the age of 18,
and when we say no, they say thank you very much, finally.
You know, now I can tell my daughter that's standing right
here, or son standing right here, that you guys won't do it
and so now it's out of my hands. I'm not the bad guy, you
are. And tha t is so mething that I'm very, very, very
wil l i ng t o do , an d w i l l con t i n u e t o do . Howev e r , i t wou l d
be very nice to have that as understood across the board.
And I think several parents would probably be on board with
it, as well. One of the other arguments I' ve heard is that
they will go underground to less reputable places, and that
may well be true. However, LB 906 will also...gives us a
way to find and potentially prosecute those people who a re
doing the procedures and so on and so forth. Some of the
very good reasons that have been touched on already are the
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facts...for the 18 age limit is that minors are oftentimes
not done growing, which can a lter the placement or the
design of a tattoo in later years, especially depending on
the younger that they are. There's a certain maturity level
that I believe is necessary for making a permanent decision,
and that has fairly obviously been used across the board in
several instances. W e do not allow parents to s ign for
their children, regardless of how mature they may believe
they are to vote. We do not allow them to sign for t heir
children to drink prior to the age of 21, so on and so
forth. And there are other issues that I also believe in.
Anyone under the age of 1 8 or 16, in some instances,
depending on the placement of the tattoo that they want to
have, would put the artist and the client in very possibly
improper situations, where they could be...something as
simple or as tragic, honestly, as statutory rape could come
into effect, I mean, in improper placement of tattoos on
minors, whether a parent says it's okay or not, puts artists
and, h onestly, cl ients in a victi m and kind of
aggressor-type of situation, and I don't think is necessary.
LB 27 has been touched on completely, and I agree w i th it
100 percent. So, that's it.

SENATOR JENSEN: Okay , thank you, Devin. An y questions?
Don't see any. Thank you for your testimony.

DEVIN FERGUSON: All right, thank you.

SENATOR JENSEN: Next testifier, please, in support?

MATT ALLSMAN: M y n a me i s M a tt Al l sm an , A- I - I - s - m - a - n. I ' m
a tattooist at a shop in Columbus, Nebraska, called White
Dragon Tattoo. I am definitely for all three bills. As
everyone else said, we d o need two members on the board
=here, and I'm just going to parrot what everybody else
said, so I don't have a lot to say.

SENATOR JENSEN: Ok a y .

MATT ALLSMAN: But a s for the minor subject, I completely
agree with having a bottom age of 18 on t hat, because it
just eliminates a l ot of pr oblems and different things.
Like someone said, one parent from a divorced family brings
one in, causes a problem. It just eliminates a lot of
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different problems. And as for the special body art events,
that does bring a lot of business to tattooists, and it also
is like a very good source of information on new things in
t he i n d u s t r y .

S ENATOR JENSEN: Th ank you. Yes, Senator Stuthman has a
q uest i o n ?

SENATOR STUTHMAN: Thank you, Senator Jensen. Matt, you' re
from Columbus?

M ATT FERGUSON: Y e a h .

SENATOR STUTHMAN: How's business in Columbus?

MATT FERGUSON: Actually, business in Columbus gets better
every year. It' s...I' ve been tattooing about six years, and
every year it just seems to get better. It's been very good
t here .

SENATOR STUTHMAN: Do you fin d any problems with people
trying to get tattoos of underage, or anything like that?

MATT FERGUSON: Once in a while somebody comes in, I forgot
my ID or , you know, things like that, but we don't really
allow any of that to go on.

S ENATOR STUTHMAN: What is the a ge of mo s t of your
customers ?

MATT FERGUSON: Generally, anywhere from about 18 to, I say,
3 0, i s t he ge n e r a l .

SENATOR STUTHMAN: Thank you, Matt.

S ENATOR JENSEN: Ye s , Se n a t o r J oh n s o n ?

SENATOR JOHNSON: Do you ever do any aging, bald men?

MAT'I FERGUSON: Aging ba ld me n? (Laughter ) We l l , my
grandfather keeps telling us that...my grandfather wants me
to learn how to tattoo hair that actually stands up, but I
t ol d h m I co u l d n ' t f i g ur e i t ou t . ( Laug h t e r )
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S ENATOR ERDMAN: Mayb e y o u co uld try on one of you r
constituents and see how it works out.

MONTY VOGEL: Do you know a couple? (Laughter)

SENATOR JENSEN: Any other questions? Thank you, Matt.
Next testifier? I believe this is the last; I didn't s ee
a ny o t he r h a n d s .

KEN ALL S MAN: I ' m Ken Allsman, A-l-l-s-m-a-n, Matt's
dad...(inaudible) made that connection...

MATT ALLSMAN: Tha n k s , Da d .

KEN ALLSMAN: ...out of Columbus, Nebraska. First, I'd like
to thank all the committee members that did everything to
get the bill that's already passed that's going on already.
I appreciate that. It does take a lot of strain off of us
when things in the law, so we don't have to deal with irate
parents. I am for all three of these, for the same reasons
that everyone else has said. We do need some regulations in
this industry. It 's been a long time coming. I' ve been
tattooing for just almost 13 years, and I' ve seen a lot o f
different things go down, people trying to get what they
want. I had one lady come in with a 1 6-year-old daughter
that wanted to p u t a black panther on her forearm. Of
course, we didn't do that, and like you said, the m other
said, now see? I thought, you k now, that should have
happened at home, but if w e have th e regulations, that
will...then we can just say, it is state law and we don' t
have to do it, and we won't do this. I'm really not good at
this kind of thing; I'm a better tattooist than I am a
speaker, so as far as the older balding men, Matt just put
this one on me, and it 's starting to ge t (inaudible) .
(Laughter) I have...the oldest person I have tattooed on is
a 65-year-old grandpa, came in and got his first one and a
67-year-old grandma that got a little thing on h er chest,
and that was a little interesting, because their skin seemed
real thin. So other than th at, I'd just like to thank
everybody for hearing us out and doing everything they can
to get this industry back up on its feet. As far as LB 27,
there are other things other than the big e v ents. We ' ve
been tattooing at some of the rock festivals. We have a
trailer that's been modified, gutted, and it 's th e sa me
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criteria as our shop at home, and we take those to do those
places. My brother's business, as a matter of fact, he does
probably 75 percent of his business­-he h a s a shop i n
H ast i n g s ­ -is doing his county fair and other outside events
l i k e t h at . So i t ' s . . . t ha t one I ' m re a l l y f or , be cau se i t
makes a big part of our business. So thank you.

SENATOR JENSEN: Tha n k yo u , Ken .
the committee? I don't see any.

KEN ALLSMAN: Tha n k yo u .

SENATOR JENSEN: Anyone e lse in support on this? Yes,
p lease come f o r ward .

JoANNE SHIPPERBOTTOM: Hi, my name is JoAnne Shipperbottom,
S-h-i-p-p-e-r-b-o-t-t-o-m, with Mojo's Dermagraphics and
Design here in Lincoln, and I hadn't planned to come u p
here, but I'm in support of all three. And I just wanted to
add something that you may want to consider when choosing
the board members, is maybe take them, one from a different
region, like the logical, I guess, would be maybe Lincoln
and Omaha, but I don't think you should choose two from
Lincoln or two from Omaha. Don't want to leave out the rest
of Nebraska, but it would probably be difficult for someone
to travel as much as they would need to, but that would just
be my suggestion for splitting it up, getting some different
a reas. Lincoln is a little bit different with some of t h e
col l ege cr owd , and so I t h i nk i t wou l d be a g oo d i d e a t o
s pl i ' t i t up .

SENATOR JENSEN: Thank you. Senator Stuthman?

S ENATOR STUTHMAN: Th ank you , Sen at o r Jen s e n .
excuse me, I didn' t...what business are you with?

Any other questions from
Thank you .

JoAnne,

JoANNE SHIPPERBOTTOM: T attoo.

SENATOR STUTHMAN: Y ou' re with tattoos?

JoANNE SHIPPERBOTTOM: Um -hum.

SENATOR STUTHMAN: Here in Lincoln?
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JoANNE SHIPPERBOTTOM: Um-hum.

S ENATOR STUTHMAN: How ha s y ou r b u s in e s s b e e n ?

JoANNE SHIPPERBOTTOM: Good.

S ENATOR STUTHMAN: Go o d ?

JoANNE SHIPPERBOTTOM: It fluctuates through the year; fall
and winter is the slow time. Then spring rolls around and
people are showing more skin, so they want to get some work
done.

SENATOR STUTHMAN: Do you do work on a lot of college kids?

JoANNE SHIPPERBOTTOM: U m -hum.

S ENATOR STUTHMAN: T h a t a ge gr o u p ?

J oANNE SHIPPERBOTTOM: Um-hum. And all the way u p, just
like some of t hem. The oldest person I tattooed was a
6 8-year - o l d sc h oo l t ea c h e r .

SENATOR STUTHMAN: Okay, thank you.

JoANNE SHIPPERBOTTOM: Um-hum.

SENATOR JENSEN: Thank you. Any other questions? I don' t
s ee any . Tha n k y o u .

J oANNE SHIPPERBOTTOM: A l l r i g h t .

SENATOR JENSEN: Anyone else in support? Last call. Anyone
in opposition? Anyone in a neutral testimony? Seeing none,
Senator Stuhr, do you wish to close?

SENATOR STUHR: Thank you, Senator Jensen and members of the
committee. I think that y o u have he ard some positive
test>mony from the industry themselves, being in support of
LB 25 and LB 26, and a s I mentioned before, if you could
hold LB 27 until we made some technical changes in t hat,
that would be very much appreciated. So thank you.

SENATOR JENSEN: Very good. Senator Erdman had a question?
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SENATOR ERDMAN: Senator Stuhr, as I read LB 26, it says
that no person shall perform body piercing on any p erson
under the 16 years of age. That's an outright prohibition,
so tha t w o u l d i n c l u d e . . . w hen you sa y b ody p i e r ci n g , i s b ody
piercing defined as any type of piercing anywhere on the
body?

SENATOR STUHR: Except the earlobes.

SENATOR ERDMAN: Except the earlobes?

SENATOR STUHR: Ye s .

SENATOR ERDMAN: And that's a lready...that was already
d ef i ne d i n LB 906 ?

SENATOR STUHR: Ye s, u m - h um.

SENATOR ERDMAN: Okay. The other question I have is, sounds
lake there's a plan or place here in town that's going to
give r et i r e d t eac her s a t a t t o o . Are
you... (Laughter)...interested in that program, or...

SENATOR STUHR: I knew someone was going to ask me that.
Not at this time, Senator.

SENATOR ERDMAN: Okay, thank you.

S ENATOR STUHR: Th a n k y o u , t ha n k y o u ve r y m u c h .

SENATOR JENSEN: Thank you. That will close the hearing on
LB 25 , LB 26 , LB 2 7 . And Senato r B o u rn e i s her e t o op en
on LB 164. Welc ome t o the Health and Hu man S e rvices
Commit t e e .

LB 164

SENATOR BOURNE: Thank you. Good afternoon, Senator Jensen,
members of the Health and Human Services Committee. My name
rs Pat Bourne, B-o-u-r-n-e, representing the 8th Legislative
Distract, here to day t o introduce LB 164. Thi s bill was
brought to me by the city of Omaha. It would simply require
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that applications for he althcare facilities include a
certificate that the facility would comply with local zoning
regulations. Additionally, the bill requires the Department
of Health and H uman Services to notify local governments
when an application has been made for a license to operate a
healthcare facility in or near its community. The pu rpose
o f t h i s b i l l i s t o en co u r a g e t h at st a t e an d l oca l
governments work together to ensure these facilities are
appropriately located. Noti fication that a facility is
seeking license to operate in a community allows the local
government and the facility's future neighbors to be better
informed, which in the long run should help guarantee the
facility's success. I appreciate your committee taking the
time to consider this proposal, and I wil' try to answer any
questions, should you have them.

SENATOR JENSEN: Thank you, Senator Bourne. Any qu estions
f rom the c ommit t ee ? Th i s w o u l d i nc l u d e g r ou p homes; i s t h at
c orrec t ?

SENATOR BOURNE: As I understand that, yes, it would. And
again, this bill was drafted by the city of Omaha, so that' s
how I read it. They might offer a clarification.

SENATOR JENSEN: You are aware that there is some, perhaps
some federal preemption to...

SENATOR BOURNE: I'm aware of that, but as I understand it,
again, the city of Omaha's attorneys have reviewed that
statute that y ou' re mentioning, and this bill complies or
comports with that legal requirement, as I understand it.

SENATOR JENSEN: Oka y .

SENATOR BOURNE: And hopefully that attorney can...or the
city of O maha representative can better flesh out t o
alleviate your concerns.

SENATOR JENSEN: Than k yo u , ye s , Sena t o r Ho w ar d has a
q uest i o n .

SENATOR HOWARD: Senator Bourne, how is the city defining
group homes? I s i t by num ber o f c hi l d r e n? I s i t a spe c i f i c
license designation?
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SENATOR BOURNE: Senator Howard, I'm sorry. You' ll have to
ask the City of Omaha that. I simply...it's an issue that
the city council has brought forward. I guess there's been
some problems with certain homes being located in areas
contrary to z oning restrictions, so if you wouldn't mind,
I'd defer the technical questions to them.

SENATOR JENSEN: Any othez questions from th e co mmittee?
Yes, Senator Stuthman.

SENATOR STUT HMAN: T hank you , Sena t or Jen s e n .
S enator B o u r n e , t h i s would app l y to an
appl i c a t i o n. . .n o t i f i ca t i o n i f an app l i ca t i o n h a s b ee n f i l ed ,
n ot i f a l i cen s e h a s b e e n g r a n t e d ?

SENATOR BOURNE: If they file an application to start a home
or renew a license, they have to provide notice.

SENATOR STUTHMAN: N o tice.

SENATOR BOURNE: Right. And I'm su re that the city of
Omaha, t h e i nd i v i d u a l f r o m t h e ci t y o f Oma ha who 's f ol l owi ng
me can kind of, again, tell you why this is i mportant to
t hei r c o mmuni t y .

SENATOR STUTHMAN: Okay, thank you.

SENATOR J EN S EN: Any ot h er que st i o n s . Th ank yo u ,
Senator Bourne. Will you be here for closing, or...

SENATOR BOURNE: I won' t. I'm going to he a d back to
Judiciary Committee. Thank you.

S ENATOR JENSEN: Than k yo u , v e ry go o d . Tha n k yo u . Anyc n e
else testifying in support?

AI AN THELEN: Mr . Chairman, members of the c ommittee, my
name is Alan Thelen, T-h-e-I-e-n. I'm an attorney with the
Omaha City Attorney's Office and I'm representing the ci ty
of Omaha today. The cit y of Omaha is a proponent of
Legis l a t i v e Bi l l 164 . LB 164 , a s Sen at o r Bou r n e has
mentioned, deals with the application process for healthcare
facilities seeking a st ate l icense. The bil l is very
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simple. It would enact two s imple changes to Se ction
71-433. The first c hange would require a healthcare
facility applicant to produce a certification from the city
that certifies that the proposed facility would comply with
t he c i t y zon i n g l aw s , t h e at t e m p t be i ng , t he r i g h t h and
knows what the left hand is doing. In other words, that the
city and the state are both understanding that both entities
have l i ce n s u r e , j u r i sd i c t i on a l i ssu e s , i n vo l v ed i n t he
facility, and that the facility meets the requirements of
both jurisdictions. This wo uld provide assurance to the
state Department of Health and Hu man Services t h at th e
f ac i l i t y i s b ei ng l o ca t e d i n a l eg al l y app r o p r i a t e l o cat i on ,
zoning wise. And it would a ddress some of the city' s
concerns about facilities opening up in Omaha without the
require zoning permits or in violation of local zoning laws.
The second change in this particular statute would be to
provide that the state De partment of Hea lth an d Human
Services, upon receipt of one of these applications, would
f orward . . . w o u l d j u st s i mp l y f or war d n ot i ce o f t ha t
application to the ci ty­-I think specifically to the city
clerk of that appropriate city. T hi s again would f urther
address the c ity's concern that facilities are opening up
without t he city 's kno wledge. And I . . .du r i ng
Senator Bourne's testimony I he ard several questions, and
I ' m available to an swer whatever questions that the
committee has.

SENATOR JENSEN: Yes , Senator Byais has a question. Thank
you.

SENATOR BYARS: Okay, I want to make absolutely certain that
what we' re doing here isn't giving anyone the right to
discriminate against individuals with disabilities, in
particular. I presume that if the Department of Health and
Human Services, under the r evised language, notifies the
zoning authority­ - in this case, you represent the city of
Omaha­ -the Omaha zoning board, they will deal with zoning,
licensure laws that are on the books, at that time. At this
point, the city of Omaha couldn' t...maybe they could, but
you can a nswer that . Does that open the door for them,
then, to have a special hearing to c hange zoning in a
certain situation, to p rohibit the e stablishment of or
l ocat i o n o f a gr o u p h ome f o r p e o p l e w i t h d i sab i l i t i es ?
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ALAN THELEN: I suppose that that could happen. I don ' t
know if t hat would be legal to do that. There may be a
possibility of some grandfather rights having vested in that
facility, if there's an attempt to c hange the law af ter
they' ve applied for that location. So I would hope that
that would not be the case.

SENATOR BYARS: Don't you have zoning laws in the city of
Omaha now that apply? Why is it necessary to have another
step, to have the Health and Human Services notify you if
these people are applying for licensure, but you already
have...they have to have zoning regulations that they m eet
right now. Are you saying that the city isn't being
notified, or could you talk a li ttle bit a bout what i s
precipitating this?

ALAN THELEN: The cit y h as a concern that, for example,
substance abuse treatment centers, which are r equired to
have a st ate license, are being opened up inside the city
without going through city channels to also get the proper
zoning approvals that would be required there. This would
require that such a facility would have to make sure, both
on a state and local level, that it is complying with the
law. This is not creating any additional, new additional
legal requirements on any g roup homes or substance abuse
centers; it's just mostly a matter of ensuring communication
between two different levels of government, as to the status
of the legal compliance of these facilities.

SENATOR BYARS.
t r us t Sen at o r
c an be u s e d a s
cer t a i n l y am
t hxs v e r y ca r e
othe r p l a ces ,
would s omebody
wit h d x s a b i l x t

ALAN THELEN: Understood. And xf we can provide any further
specifics on the particular problem, please let us know and
we can see if we can meet your needs.

S ENATOR BYARS: Thank you very much. On a lighter note, I
shared a plane ride with one of your attorneys, Wendy Hahn,

I 'm hopefu l t h i s i s ve r y hon o r a b l e , a nd I
Bourne, but sometimes these types of things
a b a c k doo r f or d i scr i mi n a t i o n . And I
very afraid of that, so I' ll need to look at

f u l l y a n d s e e , y o u k n ow , h o w t h i s i s do ne i n
and if we' re doing something exceptional that
an opportunity to slam the door on p eople

i es .
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coming back from Denver last weekend, so tell her hi for me.
( Laughter )

ALAN THELEN: Okay, I' ll send her your best. Thank you.

SENATOR JENSEN: Thank you. Senator Stuthman?

SENATOR STUTHNAN: Than k you, Senator Jensen. Alan, this
bi l l . . . i s t h i s b i l l i nt en d e d t o ben e f i t some t h i n g , o r t o
restrict something, or...in my opinion, the ability to put
something in a community or something like that; deals with
local jurisdiction regulations, zoning procedures, and
everything like that. But the question that I have and the
concern that I have are we...what are we trying to do here?
What are trying to accomplish? Is this for the benefit of
one group, or is it to restrict something?

ALAN THELEN: I do n't think the intent is to restrict. By
its terms it doesn't create any new regulations, it doesn' t
create any new restrictions on these facilities. It mainly,
it mostly just facilitates better communication between the
s tate and local levels of government. It tel l s t h e
state...if there's a zo ning compliance issue at the local
level, this provides a mechanism to the state to t ell t he
state that there is this i ssue at the local level, and
conversely, it also provides notice to the city that this
licensure process is going on at the state. So it's just a
matter of communication, I guess we would assert.

S ENATOR STUTHMAN: Thank yo u f or you r an swer, but I ' m
still...I'm really cloudy on this situation at the present
t i me .

S ENATOR JENSEN: Ye s , g o a he a d , S e n a t o r H o war d .

SENATOR HOWARD: Thank you, thank you . I would really
appreciate a clear definition of the population that you' re
referring to, when you discuss facility, and a lso t he
numbers that would be looked at in terms of a group sort of
care .

ALAN THELEN: This would affect a statute that talks about
the ap plication procedure for he althcare facilities.
Heaithcare facilities is defined under the state statutes as
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including many different types of facilities. Just to give
a couple of examples, the definition of healthcare
facilities w ould include centers for developmental
d isab i l i t i es , i t wo u l d i n cl u d e h o s p i c es , i t wou l d i ncl u d e
intermediate care facilities for the mentally retarded, it
would include substance abuse treatment centers, and it
would include some other facilities. So the definition used
in the statute is a broad definition that includes these
several subcategories of facilities.

SENATOR HOWARD: This could also include children, young
people; for example, behavior disorders?

ALAN THELEN: I'm not sure, specifically, on that particular
instance, whether that is one of the healthcare facilities
that is licensed by the state.

SENATOR HOWARD: And then numbers, when you refer to a group
s et t i ng ?

ALAN THELEN: I'm not aware of any numbers, number ranges
that are included in th e state definitions of these
facilities. Fo r example, I don't know if a substance abuse
treatment center is something that is within a range of 6 to
20 people or what. I don't think that those are built.. . I
don't kno w of those b eing built into the statutory
def i n i t i on s . I ' m so r r y , I g ues s I can ' t r ea l l y answ er t h at
q uest i o n .

SENATOR HOWARD: Yeah, I think the...if I understand it, the
neighborhood objection is larger numbers in a group-type
s et t i ng .

ALAN THELEN: Typically that is, yes.

SENATOR HOWARD: So I'm wondering what the numbers would be.

ALAN THELEN: What the numbers would be on these facilities
that are creating problems for the city right now?

SENATOR HOWARD: Or that you' re looking at.

ALAN THELEN: I think the numbers for the facilities that
the city is presently having problems with, the n umbers
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would be b etween 5 and 10 residents in a house, I believe,
approximately.

SENATOR HOWARD: Um-hum.

SENATOR J EN S EN: A lan, it wou l d app ear to me
and...Director Nelson, are you going to speak on this bill,
may I ask, after...

RICHARD NELSON: I was not planning to, Mr. Chairman. We' ve
submitted a letter with some information.

SENATOR JENSEN: Okay. Well, a healthcare facility would be
everything, I think, in my understanding, from a childcare
f acility to a dentist office to whatever. Now the city o f
Omaha certainly issues COOs, certificate of occupancies, to
every house, every dwelling, every business, every tenant
that goes into a building. And so it would seem to me that
you do have notice. It might not be before the construction
starts. Also, there is a building permit process that you
must enter into before you make any corrections. It would
seem to me that the city already has notice of this, and it
would also appear to me that we' re putting quite a burden on
the state, not only for Omaha, but for every community, that
any time a license is issued by the state of Nebraska, we
must then make notice back to that community, which I think
would certainly cost and perhaps include an FTE, as we so
often add into our departments. So I don't know, unless I'm
saying something that's not correct, why Alan, please let me
know.

ALAN THELEN: No, you' re correct. With a commercial-type
f ac i l i t i es , g ene r a l l y t ho se d o r equ i r e a ce r t i f i c at e of
occupancy from the city, and the city does know about those.
I think that the problem that the mayor's office and t he
city council have been trying to ad dress is more the
situation of residential treatment centers that have t aken
the position that c ity a pproval is not required, or that
perhaps the city does not have a specific approval process,
but it does have regulations on which parts of the city that
those residential facilities can go into.

SENATOR JENSEN: Well, I think I know the circumstance of
which you' re talking about, but I think this...to narrow in
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on that one issue, you' ve blanketed a w hole realm of
licensees that are going to have to be made notice of. And
whether it be residential or commercial, there's still a
COO, every house, every apartment, must have a certificate
of occupancy in the city of O maha. Senator Cunningham?
Senato r B y a rs ?

SENATOR CUNNINGHAM: You' ve pretty much answered..

SENATOR JENSEN: All right. Senator Byars, you had another
q uest i o n ?

SENATOR BYARS: On my behalf, I'd have to dig deeper. I
think I am ...I think I have a sense of where this has come
f rom. I . . . ag a i n , I ' m ve r y f e a r f u l , an d I kno w w e h a ve s ome
situations, as far as civil rights are concerned relative to
some of these issues also, as far as licensure is concerned
and location in neighborhoods, as far as that's concerned
also, that need to be dealt with. An d I'm just going to
need a whole lot more information before I would be ready to
approve anything like this. You should know that up front.

ALAN THELEN: Okay, appreciate it.

SENATOR JENSEN: Any other questions of Mr. Thelen? T han ks
for y ou r a p p earance ; g ood t o se e y o u .

ALAN THELEN: Th a n k you .

SENATOR JENSEN: N e x t p r op o n e nt ? Tha n k y ou .

MARY SOMMERMEYER: Senator Jensen and me mbers o f the
committee, my n ame is Mary Sommermeyer, and that ' s
S-o-m-m-e-r-m-e-y-e-r. I 'm here on behalf of the League of
Nebraska Municipalities, and I just wanted to express our
support for the bill. We are in support of things that help
facilitate ensuring that. local zoning laws are complied
w it h .

SENATOR JENSEN: Thank yo u, Mar y. A ny questions o f
Ms. Sommermeyer? Seeing none, thank you for coming forward.

MARY SOMMERMEYER: Thank you.
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SENATOR JENSEN: Anyone else wishing to testify in support?
Anyone in o pposition? Anyone in a neutral testimony? If
not, that will close the hearing on LB 164, and I' ll open on
LB 174 . Sena t o r By a rs ?

L B 174

S ENATOR BYARS: Se n a t o r Jen s e n t o op e n o n L B 1 7 4 .

SENATOR JENSEN: Thank you, Senator Byars, members of the
Health and Human Services Committee. F o r the record, my
name is Jim Jensen, representing District 20, here today to
introduce LB 174. I am introducing this on the behalf of
the Nebraska Health and Human Services System. The bill
relates to licensure fees for healthcare facilities and
services under the Healthcare Facility Licensure A ct .
Current law, in Se ction 71-434 requires the l icensure
activities to be supported by license fees. I might mention
that several years ago, and particularly when we ra n in to
budget shortfall, we f ound that the state of Nebraska was
actually supporting or adding additional dollars, or was not
receiving dollars enough on the licensing fees to cover the
licensing procedure. And s o with that, it was determined
that we would do everything that we could to ensure that the
licensing fees took care of the total procedure involving in
the cost of a license. And in some instances, those raised
fees, and there were some instances where it lowered fees.
But licensing fees includes a base fee of $50, an additional
fee based on a variable cost to the department, Health and
Human Services Regulation and Licensure, the number of beds
avai l a b l e a t l i ce ns e d f a ci l i t i e s , t he pr og r am cap a c i t y or
facility of a service, and ot her relevant factors, as
determined by the department. LB 174 increases the maximum
amount, in other words, the cap, may not be that cap, but it
puts it up there, so that it can be adjusted if we would go
over that. Of course, t hey'd have to come ba ck ag a in to
this committee and to the Legislature for approval. So this
does allow them to move within that, but this is the upper
limits that it would be. No more than $2,600 for a hospital
or hea l t h c l i n i c , op er a t i ng as an ambu l at o r y su r g i c al
center; that's an increase of $1,000 fr om th e ass isted
living facility, hospital, or an intermediate care facility,
a n i n t e r m ed i a t e ca r e f a ci l i t y f or t he me n t a l l y r e t ar d e d ,
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that's an ICFMR, nurs'ng facility, or s killed nursing
facility. No more than $ 2 ,000 for an assisted living
fac i l i t y , a hea l t h cl i ni c pr ov i d i n g h emodia l y s i s , o r l abo r
or delivery service, an ICF, ICFMR, nursing facility, or a
skilled nursing facility. No more tha n $1,000 for
home-health agencies, hospice services, and centers for the
developmentally disabled. No more than $700 for all other
healthcare facilities and healthcare services, which would
be an increase of $500. HHS personnel are here to provide
the committee with further details and rationale for those
proposed changes. With th at, unless you have oth er
questions, the department is behind me, and I think they can
answer them better than I can.

S ENATOR BYARS: Tha n k y o u , S e n a t o r Jen s e n .

SENATOR JENSEN: Tha n k y ou .

SENATOR BYARS: I think I can wait to ask Mr. Nelson.

SENATOR JENSEN: Tha n k y ou .

SENATOR BYARS: Thank you for your introduction. And
welcome to the Health and Human Services Committee.

RICHARD NELSON: Th a n k y o u . Than k yo u , s i r .

SENATOR BYARS: Cou n s e l or ?

RICHARD NELSON: (Exhibit I) Senator Byars and members of
the He alth and H uman Services Committee, my n ame is
Dick Nelson, N-e-1-s-o-n. I am director of the Department
of Health and Human Services Finance and Support. I would
l ike to thank Senator Jensen for introducing this bill on
behalf of the H ealth and Human Services System, and I am
here to testify in support of LB 174. This bill is ne eded
to increase the upper ranges for initial and renewal fees
for healthcare facilities and ser vices. H ealthc a r e
f ac i l i t i es a nd se r v i c es i nc l ude ho sp i t a l s , ambu l a t o ry
surgical centers, assisted living fac ilities, skilled
nursing facilities, intermediate care f acilities for the
mentally retarded, among others. T h e state general funds
are no l onger appropriated to s upport the c ost of the
healthcare facility licensing program, as Senator Jensen had
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noted. The state's share is intended to come from licensing
fees. We need to emphasize, however, that only a portion of
the total program cost is paid by the state. In fiscal year
'04, licensing a nd certification of facilities cost
$ 5, 024, 940 . On l y $ 1, 2 56, 000 o r ap pr o xi m a t e l y 2 5 pe r ce n t
came from licensing fees. The balance is paid by Medicare
a nd Medicaid. Now this is possible because many of t h e
federal Medicare and Medicaid certification activities are
similar to the state's licensing functions. In accordance
with Nebraska Revised Statutes Chapter 71, Section 434t
(sic), license fees shall include a base fee of $50 and an
additional fee, based on, first, the variable cost to the
department of inspections, architectural plan reviews, and
receiving and investigating complaints. This includes our
staff salaries, travel, and ot her similar direct a nd
indirect costs. It also is calculated based on the number
of beds available to persons residing at a healthcare
facility, or the program capacity of healthcare facilities
or services that don't have beds. And it also provided in
the statute that we may other relevant factors as determined
by the department. Unde r these pr ocesses that we have
established, fees are grouped by f acility and services,
based upon the similarly of inspection, survey activities,
and the amount of time to conduct inspection, survey, and
complaint investigation activities. We hav e prepared a
chart showing the current statutory fees and how those fees
have been set. The chart also shows the proposed statutory
maximums, and this is attached to your testimony. I might
just take a moment, senators, and talk a little bit about
this attachment. Starting with facility type, we give you
the date o f ex piration of those licenses. Generally, all
licenses of a particular type expire on the same day and are
renewed in a singular process. We have t h e n umber of
entities bearing that particular kind of license, and you' ll
see, for example, under nursing homes, that that's broken
down into three different categories. Going over two m ore
columns, you' ll see that that's upon the number of beds; in
other words, the smaller the facility, the smaller the fee.
We have included in the second column the current statutory
allowed fee, and then we have included in the fourth column
the current fee, and then the proposed state-allowed fee.
For example, with regard to nursing facilities, the current
statutory maximum is $1,050. The current licensing fees are
very close to that. The smallest facility pays $1,000; the
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larger facilities, 101 beds or mo re, pay th e statutory
maximum. A n d the proposed statutory allowed fee would take
that up to S2,000. The same thing is then true with each of
these other categories. Generally speaking, among the
larger facilities­ -nursing facilities, hospitals, assisted
l i v i n g a n d so f or t h ­ -the larger categories, the larger
facilitres are at the statutory maximum. Returning to the
testimony, then, that I handed out, we are requesting the
statutory increase in maximum fees for a number of reasons.
First, fees are currently either at or near the currently
allowed statutory ma ximums for most of the larger
facilities. Second, the Outpatient Surgical Procedures Data
Act, passed by the Legislature, allows the cost of gathering
this data to be a part of the license fee. That particular
act is in the p rocess of being implemented now, and will
require an additional license fee for hosp itals a nd
ambulatory surgical centers. Those fees, therefore, will
have to be increased to include these costs. Costs per
survey hour continue to increase to c over salary and
benefits, operating expenses, and travel expenses. I m ight
add here, particularly in the area of survey, that several
years ago the contract, the labor contract, entered into by
the state of Nebraska and the employee union, included a
significant increase for registered n urses employed by the
state of Neb raska. A large number of the surveyors that
work on these particular programs are registered nurses and
receive those increases. There is a need to add staff to
respond to increased numbers of com plaints re quiring
investigation. We thi nk t his i s f or se veral reasons.
F xrst , t he p u b l i c i s g en e r a l l y m o r e a ware o f t he co mp l a i n t
process. Also , the pu blic's expectation of the level of
services received xn h ealthcare facilities and services
seemed to have increased over the past few years. Just to
give you a few examples, complaints for hospitals with
deemed status hav increased, and I might stop here and say
that deemed status is a Medicare/Medicaid term that would
normally would rem ove from the state o f Ne braska a
responsibility to closely supervise those particular kinds
o f f ac i l i t. i e s . Howeve r , w h e n a c o mp l a i n t i s r ece i ve d , i t
generally comes in through our of fices; we mu st d o the
i ntakes . And as t he f i gu r es i n m y t est i m ony i nd i ca t e , i n
fiscal year 2002, we had 55 complaints against deemed status
hospitals. That nearly doubled to 100 in 2003, and went up
to 179 in 2004. We do not necessarily investigate every one
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of those complaints when it's against a de emed status
hospital. We refer it to the Kansas City regional office of
the Centers of Medicare and Medicaid Services, and then they
determine wh ether we should be c onducting an o nsite
investigation. In federal year 2003, we conducted 55 onsite
investigations of all hospital types. Fo rty-one of t hose
w ere at deeme d status hospitals, which as I sai d ,
customarily would not fall within our jurisdiction. For
federal fiscal year 2004, that increased to 6 6 onsite
investigations, 45 of which were at deemed status hospitals.
Onsite complaint investigations have increased from 502 in
fiscal year 2003 to 547 in fiscal year 2004. That's for all
facility types. We have also seen an increase in the number
of surveys for the developmental disability program. The
number of certified developmental disability providers under
the home and community-based waiver program has increased
from 16 to 31. The number of residential and day service
setti;..gs has increased from 830 to 1,194. T h e centers for
developmental disabilities have increased from 150 to 160.
The complaint investigation process for deve lopmental
disability pr oviders has expanded from s ite-specific
investigations to br oader ov erviews of th e provi ders'
compliance, where warranted. Another increase which takes a
considerable amount of the agency's time is long term care
survey hours. Hours in survey a ctivities in fiscal
year 2002 were 4 5 ,304. The n ext fiscal year it deceased
s lightly to 45,171, but in the la s t fi scal y ear, i t
increased sig nificantly to 47,529. As Sena tor Jensen
mentioned, when the legislation passed a few years ago, the
Appropriations Committee dropped the a ppropriation to
support licensing activities. As I recall, that was a bout
5350,000. At that point in time, we had some funds in the
healthcare facility cash fund that we were able to use to
cont nue the program, but that, together with the increased
cost pressures I' ve cited to you, now makes it necessary for
us to request this statutory fee in creases. I want to
emphasize th at this does not mean that we wou ld
automatically set every licensing fee at the maximum. As
you can see from the schedule that I handed out to you, a
number of the fees are set below the statutory maximum.
What we d o is we figure our costs and we divide those out,
allocate them to the various facility types, as appropriate,
and we would continue that practice in the future. I thank
you for the op portunity to testify and would be happy to
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respond to any questions you may have.

SENATOR BYARS: Than k you, Mr . Nelson, appreciate you
testifying. Senator Johnson?

SENATOR JOHNSON: I w as just curious. You were talking
about the relative increase in the number of investigations
that you do and so on. What are the common types of things
that bring invest'gations, and then what percentage of time,
and you know, roughly, I'm talking with both these­ -what do
you find? Was there a legitimate complaint, or perceived
problem?

RICHARD NELSON: Sena tor, the k inds o f co mplaints we
r ecei v e ­ -I should say, they receive, n ow that I'm o ver in
Finance and Suppor t . . .

SENATOR JOHNSON: Okay.

RICHARD N E LSON: ...Regulation and Licensure used to be my
area, but the kinds of complaints we re ceive range, you
know, ab o u t a s wi de a s y our i mag i n a t i on wi l l g o . I t
certainly includes allegations of abuse or denial of patient
rights. It may include allegations of improper care; just
about anything you can imagine. We ' ve had complaints
because it was too hot, complaints because it was too cold.
We get complaints­-oh, I shouldn't forget this one. We get
complaints about the food service. We get complaints about
the temperature of the water, and by the way, some of these
are not trivial. You know, complaints about temperature of
water for a frail person being put into a tub, for example,
c an be extremely dangerous. Le ss than 50 percent of t h e
complaints­ - I ' m doing t h i s f r om m emo ry ­ -but l e ss t ha n
50 percent of the complaints are substantiated, and it does
depend upon the kind of facility that we' re going into, how
long those complaint investigations take. A complaint
investigation in an assisted living facility or in a...well,
an assisted living facility that's pretty narrow in scope,
may not t a k e a l ong t i me t o i nv es t i g a t e . A comp l a i nt
against a ho spital generally takes much more time, because
we' re usually given pretty broad instructions from the
Kansas City regional office to, you know, follow through
thoroughly on those kinds of complaints. I could try to get
you some hours, specific hours, b ut I don't have t hem of f



Transcript Prepared by the Clerk of the Legislature
Transcr i b e r ' s O f f i ce

Committee on Health and
H uman Serv i c e s
J anuary 2 0, 20 05
Page 34

LB 174

the top of my head.

SENATOR JOHNSON: No, that's fine. I was just curious as to
the type and whether we are in a society now that, shall we
say, has high expectations that might not be met, that also
costs a lot more money to provide. That's just where I was
c oming f r o m .

RICHARD NELSON: Yeah. And Senator, I would say yes, I do
think we have increasing expectations among the people of
this state with regard to services, and some o f that is
w arran t e d .

SENATOR JOHNSON: Yeah, yeah, and I might say desirable, I'd
say.

RICHARD NELSON: Yeah, su re, surely, surely. Bu t yeah,
there are, as I said...the majority of complaints are found
to be u nsubstantiated, and I might just explain here also,
S enator, it may be that whatever the thing was t hat w a s
complained about occurred, but that does not make it a
deficiency unless it was something within the f acility's
control, something that they failed to do, that they could
have done and should have done. So even if when I give you
that st atistic, th a t doesn't nec essarily mean that
somebody's j u s t cr y i ng w o l f .

SENATOR JOHNSON: Su r e .

S ENATOR BYAR S :
Senator C u n n i n g ham?

SENATOR CUNNINGHAM: Yes , Dick, did you say that there was
an appropriation for doing this licensure?

RICHARD NELSON: There had been in previous years.

S ENATOR CUNNINGHAM: A n d i t was S3 5 0 , 0 0 0 ?

RICHARD NELSON: I think it was at the time th a t the
Appropr i a t i o ns Com mi t t ee c ut i t . The l eg i s l a t i on t h at
Senator J e n se n r e f er r e d t o ­ -and I don't r emember the LB
n umber, a cou p l e o f ye a r s a g o ­-I think it was a part of the
Health Care Facility Licensure Act­ -removed a provision in

Senator J o h nson .Thank y ou ,
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statute that said that the Legislature would fund a portion
of the licensing activities from General Funds. And at the
time this bill went through, that language was removed and
the Appropriations Committee, the next year, removed the
appropr i a t i on .

SENATOR CUNNINGHAM: Okay, thank you.

SENATOR BYARS: Thank you, Dick. Have any projections been
made on...you have the wide range, obviously, on where you
end, what you' re charging for fees and where, and how h igh
you can go. Dick, have there been any projections where you
need to be, as far as these facilities are concerned, that
you can give us any kind of estimates?

RICHARD NELSON: Yeah. We have certainly been w orking on
those projections, Senator. We do know that with regard to
the larger kinds of facilities, those that require, you
know, more intensive surveying and inspection and so forth,
that the fees are going to need to go up considerably. I
have not seen any projections that say we would take these
to the maximum at this time. And of course, when w e set
fees, senators, we d o that through a regulatory process.
So, you know, we do set those for public hearing. Peopl e
have the opportunity to come in and testify with regard to
the level of fees that we have set.

SENATOR BYARS: And I think probably, in g etting to th is
point, you' ve had dialogue, have you not, w ith p r o v i d e r s a n d
those people who are going to be subject to the increased
fees?

RICHARD NELSON: We have not had t h e kind of dia logue,
Senator, that I would normally expect, and the only reason I
can g i ve f or t h at at t h i s p o i n t , f r ank l y , i s t he
transitioning that we were going through back in Oct ober,
November, and December, with Mr. Curtiss' departure. We did
not have the dialogue that I would have anticipated, no.

SENATOR BYARS: So you can blame the former director of
R egula t i o n a n d L i ce n s u r e ?

RICHARD NELSON: Yeah, I think that's what we do , yes .
( Laughte r )
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SENATOR BYARS: Thank you, Dick, appreciate it. Any other
questions or comments of Mr. Nelson? Thank you very much.

RICHARD NELSON: Th a n k you .

SENATOR BYARS: Proponents of LB 174? Opponents of LB 174?

ROGER KEETLE: I' ve got handouts, naturally.

SENATOR BYARS: Welcome, Mr. Keetle.

ROGER KEETLE: ( Exh i b i t 2 ) Th ank yo u . Goo d a f t e r n o on . Fo r
the record, my name is Roger Keetle, K-e-e-t-I-e. I'm a
registered lobbyist for the Nebraska Hospital Association.
On behalf of our 85 hospitals and the 35 ,000 people we
employ, the Nebraska Hospital Association is opposed to
L B 174 at this time. Again, you' ve heard what the fe e
increase is; it's 160 percent for hospitals. It doubles the
fee for home health agencies and respite care centers, and
as you probably know, hospitals have nursing homes and have
hospital-based home health agencies and respite care, so
t his fee increase hits not only the hospital fee, but al l
the other services hospitals provide, and provide those
other services. We provided to the committee and to all the
Legislature our 2004 c ommunity benefit study, and wh at
that's showing is is that Medicaid has not kept up with the
cost of providing services to hospital patients, to now the
sum of about $82.5 million. If state General Funds had been
available, 60 percent of those costs could have been paid by
the federal government. Instead, 100 percent of those costs
are being borne by so meone, or some w ay through the
healthcare system. In addition, over 26,000 Nebraskans have
lost health insurance coverage since 2001. We also reported
to you that our bad debts have increased from $99 million to
about $ 1 1 7 . 3 m i l l i on . Ou r t r ad i t i on al cha r i t y car e h as
increased about $3 million from $64 million to $67 million,
so I think it's partly in frustration that the boa rd of
directors said, why are we ha ving a fe e increase? I
immediately, in fact before the board meeting, talked to HHS
about it. I knew the membership would be upset about a fee
increase. We did ha v e a mee ting wh ere we discussed a
var i e t y o f i ss ues , b ut at t h i s p o i n t , I ' v e see n no
j us t i f i ca t i on o r do cu ment a t i o n f o r t he f ee i nc r ea s e s a t ar e
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proposed. What was given to you at the hearing is more than
I' ve heard about it. Another insult to injury is the
Governor's proposed budget...even though they are asking for
a fee increase provides for no fee increase for any of the
providers, and hospitals, in particular. So m aybe I'm
b ecoming o l d a n d c y n i c a l , b ut I k i n d o f ag r eed wi t h t he
board that we should oppose this. You know, our costs have
gone up. We have to hire nurses. We have medication costs
that we have to pay, and we' re being asked to buckle up and
not ask for any money. Having said that, I will tell you,
though, that we need and support the department's efforts to
regulate the industry. And as Senator Cunningham knows, we
need and support the idea that ambulatory surgery centers
become accountable to the public and the Legislature. And I
will tell you that we will support the funding that they
need to do the ambulatory surgery data work. T hat is our
commitment, and we will fulfill that commitment. You have
in your packet, in fact, a study that was done in S outh
Dakota about ambulatory surgery centers, and those...it was
actually done by surgery centers that had become hospitals.
T here shoul d b e a se c ond handout . Yea h , t he se c ond one s a y s
AHA on it. And you' ll see, in South Dakota, the ambulatory
surgery centers have become hospitals. We ' re seeing the
same trend in Nebraska, and I' ll commend that report to you
for your reading. It's a part of a na tional effort that
we' re trying to do at the federal level, to deal with unfair
competition from the specialty hospitals, the ambulatory
surgery centers. And I can tell you the c ities in So uth
Dakota that were studied are very similar to Nebraska, and I
think it's good information for you to have. We look
forward to working on that study with the department, and
where we' re really at i n Nebraska. I think one of the
things that's kind o f fr ightening is th e increase in
procedures that have been done, to i ncrease healthcare
costs. And again, are those justified? So now t hat I' ve
said my s p i e l , ag a i n , w e w o ul d o p pose t h e b i l l at t h i s t i me .
We would commend you, because you make the decision on
whether this fee increase is justified...we have not s een
the data yet. I' m sure the department will give you more
i n fo rmat i o n , a n d I wou l d a p p r e c ia t e i t . . . I ' v e a s k e d t h e m f o r
m ore information. Be prepared for another letter from m e
saying we support the bill, and I would like to have you do
the same. And tha t i s, okay, show u s that t his i s
necessary. What ar e you going to do with these funds? I
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assure you I can go to the regulation hearing and stand on
my head and have no ability to have any influence in the
final outcome, if th e department doesn't want t o be
cooperative. The ru le and regulation process, to me, is,
particularly at HHS, you go into a room with a tape recorder
and we follow the process, but it i sn't real fulfilling.
With that, I wo uld conclude my testimony and ask for any
questions you might have, but...

SENATOR BYARS: Thank you, Nr. Keetle. Any questions. I do
have...Senator Stuthman? Ro ger, as I ' m looking at it,
obviously, the fees have not been set yet.

ROGER KEETLE: Right.

But as I look at what we have as statute
this point for a hospital, even though
a ssessed a $1,000 current fee, the allowed
,500, and they' re asking to raise the allowed

They' re on ly l evy i n g a f ee o f $ 1,000 , but
ly only requesting to change the statutory

SENATOR B YARS:
a l l owed f e e s a t
they' re b e i ng
f ees now ar e $ 2
f ees t o $2 , 60 0 .
t hey ' r e ac t u a l
l anguage by $ 1 0

ROGER KEETLE: Yeah, I think it's 1000 percent. It 's a
1000...it's more than...

0.

SENATOR B YARS:
a ssessing n o w .

ROGER KEETLE: Yeah, and it goes u p to $2 , 600, i s the

It's a thousand dollars is what they' re

maximum.

SENATOR BYARS: That 's the maximum, but we have a maximum
now of $2,500; they could go to $2,500 now.

ROGER KEETLE: Right, right.

SENATOR BYARS: All they' re raising the allowable amount is
$100.

ROGER KEETLE: Oh , oka y. Again, I hav e not seen any
justification for any increase.

SENATOR BYARS: Okay, all right. I just want to make s u re
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you knew that, statutorily, they can raise that to $2,500
today .

ROGER KEETLE: O k ay , o ka y . Ye a h, oka y , oka y .

SENATOR BYARS: As the inf ormation, at least, that was
provided to us by Mr. Nelson.

ROGER KEETLE: Well, I need to look at the bi l l ag ain.
That ­ -one of us is wrong, and it could be me.

SENATOR BYARS: Oka y. A n d we can share, we can share this
i n f o r ma t i on .

ROGER KEETLE: I don't have the bill in my thing or I'd
check it n ow, and I jus t don' t...didn't throw it in my
f olde r .

SENATOR BYARS: Okay, thank you. Senator Stuthman, I think,
h ad hi s h a n d u p f i r s t .

SENATOR STUTHMAN: Thank you, Senator Byars. Roger would be
d isappo i n t e d i f I wou l dn ' t a sk h i m a qu e s t i o n , so I f e l t I ' d
have to. (Laughter) These fees, if they we re in creased,
where would these fees come fr om, t hese he althcare
facilities, where would they get them?

ROGER KEETLE: By charging patients, sick folks.
where we get all our money.

SENATOR STUTHMAN: And the maj ority of the patients are
paying patients?

ROGER KEETLE: Maybe not fully paying patients, but that' s,
that's the game ...see, hospitals are Robin Hood
organizations. When the sisters started the hospital, they
fi gu r ed , wel l , i f we t ake goo d c ar e o f t he r i c h , we can
handle the poor. And we' ve been in the R obin H ood c o st
shrfting business since our creation. So we shift costs to
provide serv'ces to people that can't pay them. We shift
costs to p rovide services that are unprofitable, and we' re
in a very tough business. And we' re very lucky that we have
good communities that have good solid hospitals with g ood,
supportive medical staffs and good qu ality care. What

That ' s



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Health and
H uman Serv i c e s
J anuary 2 0, 2 005
Page 40

LB 174

really is disturbing to us is to see the disintegration of
the system, where we don't have good cooperation between the
physicians and the h ospitals, and where money comes into
play, where it's more advantageous for the doctors to mo ve
out of the hospitals and take the profitable services out,
which leaves the hospitals in the death spiral of having
only the unprofitable services, and a lso h aving those
services being more expensive to provide.

SENATOR STUTHMAN: And I' ll agree with you there, and being
with the hospital association for a number of years, you
know, it gets down to the private, can-pay people that pay
the majority to the bill. And that really concerns me.

ROGER KEETLE: Right. Us, too. That's why we want to be a
part of the Medicaid study. I mean , h o w we address
costs...we' ve got to be all at th e table, we' ve got to
recognize that we' ve got huge factors driving healthcare
costs, demographics, number one. Number two, technology,
and number three, is this is not a country that rations
care. And we are ra tioning care by finance, and I, as
someone who's been in the industry for 25 years, I'm scared
to death how much we' re charging for insurance, and I don' t
know how long it can be sustained.

SENATOR STUTHMAN: Th a n k you .

SENATOR BYARS: Sen a t o r H ow a r d ?

SENATOR HOWARD: Act ually, I wanted to put in a word of
appreciation to S enator Byars for clarifying that, because
at first blush, I also looked at that as an increase of
51,500, but in fact, it is raising the allowable ceiling by
5100. It's not saying that increase would automatically go
to that figure, because right now, the cost could be 52,500,
if they chose to charge the maximum. So thank you.

SENATOR BYARS: Thank you, Senator Howard. And I think it
remains to be seen in part of the regulatory process, as
M r. Ne l so n sa i d . I wo ul d ho p e t h e y ' r e v e r y m in d f u l , Ro g e r,
of those facilities and the situations they' re in, when they
set those licenses. We as a Leg islature, however, have
made...we have made the policy decision to say we' re going
to be a cash, it's going to be cash funded, and so we' re the
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ones who made that decision, and we' ve asked Regulation and
Licensure to do our dirty work for us. But I hope they' re
m indful of all of the healthcare facilities when they d o
that. Thank you very much for your testimony.

ROGER KEETLE: Tha n k y ou .

SENATOR BYARS: Next testifier in favor'? Anyone opposed?
We did opposed; I'm sorry. Please forgive me. Any other
opposed testimony? Any neutral testimony?

RON JENSEN: Vice Chairman, members of the Health and Human
Services Committee, my name is Ron Jensen. I'm a registered
lobbyist appearing before you this afternoon, actually on
behalf of two c lients, which is something I don't do very
often. I don't testify in a neutral capacity very o ften.
The two clients are the N ebraska Association of Private
Resources, who are providers of developmental disability
services, and the Nebraska Association of Homes and Services
for the Aging, which is ma de up exclusively of publicly
owned and private not-for-profit nursing homes and assisted
care facilities. W e ' re not opposed to the bill. We are
concerned about the dimensions of the proposed increase for
ICFMRs, f or nursing fac ilities, and a ssisted living
f ac i l i t i es . I f I ' ve r e ad t he b i l l c or r ect l y , t h ose a r e
100 percent, I b elieve, and particularly concerned about
centers for developmental di sability se rvices, wh ich
includes group homes for more clients. Presently, those
fac i l i t i es p a y $ 5 0 pe r f ac i l i t y , p l u s a do l l a r p er bed , so
licensure fees of $54 are pretty common across the state.
The proposed maximum is $1,000, and I realize that's just
the maximum, but were the department to take it to $1,000,
that could be a pretty startling increase. I 'm also told,
and another thing I try not to do is bring hearsay testimony
to a c ommittee, but along with the department, I think all
of us have been a little bit behind the power curve time
wise on this bill...in talking with my client, I'm told that
at the time that g roup homes were brought under the
licensure act, there was an unde rstanding t,hat the
department would do everything that it could do to keep the
licensure fees modest. Ag ain, I wasn't a part of th ose
conversations. Those who were report this to me; probably
would have been a good idea to get it in writing. But that
notwithstanding, I wanted t o bring t hat c oncern to the
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commit t .ee . So
dimensions of
our attention,
homes fo r t he
disabilities.

SENATOR BYARS: Thank you, Mr. Jensen. A ny questions or
comments for Mr. Jensen? Thank you very much.

RON JENSEN: Tha n k yo u .

SENATOR BYARS: Anybody testifying in a ne utral capacity?
If not, Senator Jensen, do you care t o close?
Senator Jensen waives closing, and are you going to open on
the committee bill? (See also Exhibit 3)

again, we' re not opposed to the bill. The
the proposed maximum increases kind of catch
and we do want to put in a word for the group
developmental...persons with developmental

Thank you , Mr . C h a i r man .

L B 30 1

SENATOR JENSEN: Yes, I will. Thank you, Senator Byars.
Eor the record, my name is Ji m Jensen, representing the
20th District, here today to introduce LB 301. LB 301 is
the annual clean-up bill requested by the department. The
p rovi s i on s i n t h i s b i l l hav e b e e n s ummarized f o r yo u , an d
certainly HHS personnel are here to explain the contents of
the bill in greater detail. I do not...I will not attempt
to present t.hat detail to you in the opening remarks but
just turn the remainder of this time over to the HHS Policy
Cabinet , w h o a r e h e re .

S ENATOR BYARS: Th a n k y o u , S e n a t o r Je n s e n .

SENATOR JENSEN: Th a n k y o u , S e n a t o r B ya r s .

SENATOR BYARS: Welcome, Senator.

CHRIS PETERSON: (Exhibit 1) Th ank you. Go o d af ternoon,
Senator Jensen, Vice C hairman Byars, and me mbers of the
Health and Human Services Committee. I am Chris Peterson,
P-e-t-e-r-s-o-n, Policy Secretary for the Health and Human
Services System. Now I would like to thank the Health and
Human Services Committee for introducing this bill on behalf
of the He alth an d Human Se rvices System. I 'm here to
testify in support of LB 301. This bill co ntains many
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important changes that we feel need to be made, to be more
productive and e fficient in ou r s e rvice delivery within
state government. Many of the changes are t echnical in
nature, and we b elieve they reflect clean up to ex>sting
stat. utes, rather than prescribing new policy. The ch anges
a f fec t t h e f ol l o wi n g ar e as : veterinary medicine and
surgery, radioactive waste, vital records mana gement,
records re quired by stat ute, Med icaid, fo o d stamp
eligibility for drug felons, genetic testing, reorganization
of offices within the Health and Human Services System, and
the Homeless Shelter Assistance Trust Fund. I am the only
person here from the Policy Cabinet, but the reason you have
such a large audience is because we have the program staff
here, s hould you have questions that you would like
answered. Veterinary medicine and surgery: W e propose to
repeal Nebraska Revised Statute 71-1,161 from the statutes
relating to veterinary medicine and surgery. Th i s statute
provides for a te mporary license to practice veterinary
medicine and surgery that would be valid until the date on
which the results of th e next licensure examination are
available to the department. In the p ast, the t emporary
license allowed a veterinarian to practice after graduation
and prior to receiving the results of the examination that
was administered only two times a year by the department.
The examination is no w administered by a natio nal
organization and is given prior to graduation, so the need
f or t h e t e mpor ar y l i cen s e n o l ong er ex i st s . Ra d i o act i ve
waste: A def inition in the radioactive material waste fee
statutes contains an error that needs to be fixed. Section
71-3524 defines transuranic waste a s wa ste m aterial
containing alfa emitting radioactive elements having an
atomic number greater than 92 in concentrations greater than
1 0 n ano c u r i es pe r g r am. A n a nocur i e mea s u re s h ow
radioactive a substance is. This definition is in conflict
with the d e finition in t he Radiation Control Act and the
f edera l r u l e s . We be l i eve t h at i t wa s ac t ua l l y a
typographical error. This le gislation would correct the
definition to have it match the Radiation Control Act, a nd
it would make the definition read: "transuranic waste is
waste material containing alpha-emitting radioactive elments
having an atomic number greater than 92 in con centrations
greater than 10 0 na nocuries per g r am." Vital records
management: One proposed change will be to allow electronic
s ignatures on death certificates and fetal death
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certificates. Death certificates are used in Nebraska for
collection of d eath benefits for survivors from insurance
policies as well as for administrative and public health
purposes. Dea th c ertificates are the primary source of
information about deaths, but registration procedures and
processes remain labor intensive and require several
professionals at different locations to complete each of the
of the more than 15,000 death certificates registered in
Nebraska each year. Specifically, these certificates may
require handwritten signatures of the certifying physician,
coroner, county attorney, funeral director, or embalmer.
The current system, other than data entry search i s all
manual. The funeral directors manually complete the death
records, they are mailed into our office or come in through
our front desk from a local funeral director. The death
data is entered into the system for our s earch and
statistical purposes. Certified copies are made from the
submitted paper copy and are either issued from the front
counter or m ailed out to the funeral director or customer.
Death certificate completion requires a collaborative effort
on the part o f f uneral directors with physicians and
frequently with medical examiners and coroners, to provide
cause and manner of death information. T he man u a l
certificate preparation by the Vital Statistics Division,
including the personal delivery of records to physicians,
medical examiners, coroners and c ounty attorneys for
signature, contributes to slowing registration and delays
t he av a i l ab i l i t y o f d ea t h ce r t i f i ca t e a n d d a t a . Th i s b i l l
wil l al l ow t h i s d i v i s i o n t o e l ec t r on i ca l l y t r an sf er t h ese
death certificates to the pa rties who n eed to provide
information or signature. T he cu rrent process does not
serve the families of th e deceased in a timely manner
because of the delay in processing. It also does not meet
he needs or sa tisfy the i nformation demands of funeral

homes and state and federal agencies promptly. The Nebraska
vital records management section plans to re-engineer their
current computer system to implement an automated system to
register death information which will include the use of
elec ronic si gnatures for ph ysician, coroners, medical
e xaminers and county attorneys by January 1, 2006. The ne w
system with electronic signatures will provide a more timely
certificate, provide more c omplete and de tailed death
information and data for analysis, reduce fraud, reduce the
number of c orrected certificates and save state resources.
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Reports: The Health and Human Services System is r equired
by state law to complete numerous public reports. Many of
these reports provide the legislature and public with
important information. Th e purpose of this portion of the
bill is to eliminate a few time consuming reports that are
no longer necessary. The Managed Care Report from Finance
and Support: Section 68-1064 of Nebraska Revised Statutes
requires an an nual report to the l egislature on t he
healthcare outcomes and cost effectiveness of the Med icaid
managed care system. This requirement was put in statute
over t n years ago, at the time the l egislature endorsed
managed care as a payment model for controlling the growth
in Medicaid healthcare costs. Mana ged care n o lo nger
r epresents a new a pproach to healthcare delivery. Th e
implementation is complete and the impact of implementing it
has been fully realized. The use of copayments report from
Finance and Support: Section 68-1019(4) of Nebraska Revised
Statutes requires an annual report on the use of copayments
as a cost sharing mechanism for Medicaid recipients. The
list of services on w hich copayments are applied and the
categories of clients who are required to pay t hem have
remained constant. The copayment amounts have remained
largely the same, with the exception of an increase in 2002
on drug copayments enacted by the legislature. The report
essentially provides the same information from year to year.
The EMS report from Regulation and L icensure: Sect ion
71-5177(5) requires the Credentialing Division to "not l es s
than once ev ery fi ve years, undertake a review and
evaluation of the act and its implementation, together with
a review of the out-of-hospital emergency medical care needs
o f the citizens of the state of Nebraska and report to th e
legislature any recommendations which it may have." The
Credentialing Division is not required to p repare such a
report to the legislature on any other credentialed group.
T he Credentialing Division, however, is authorized by th e
Unifor m L i cen s u r e L aw t o pe r i od i ca l l y r ev i ew al l i t s
statutes pertaining to the credentialing of p eople and
update the statutes accordingly. Th erefore, we recommend
this single report be deleted. LB 8 Report: In the Summer
Special Session of 2002, LB 8 wa s passed into law. I t
changed Medicaid eligibility requirements relating to K ids
Connection, caretaker relatives, budgetary methodology, also
called stacking, monthly earnings deduction and transitional
medzcal assistance. In addition, LB 8 required a quarterly
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report now annual after November 3, 2003, on in eligible
ch'ldren and demographic information such as reviews, family
income, county of residence, ages of children and reasons
f or i n e l i g i b i l i t y . The p ur p o s e o f t h i s re po r t w a s t o t r ack
e l i g i b i l i t y r ev i ew p r oce s s e s o f ca se s c l o sed d ue t o
el i g i b i l i t y ch a n ges made i n L B 8 . Thi s r e po r t was ve r y
useful in the first year. Ho wever, the effect of LB 8 is
now complete. In addition, the Financial Services Division
of the Department of Health and Human Services Finance and
Support already produces several reports on enrolled
Medicaid persons with various demographic data such as
county of residence, age, race, sex, etc. Also legislative
changes have been implemented since the passage of LB 8 that
make the reported data ambiguous because of policy changes,
most notably, LB 411 from the 2003 session, which eliminated
coverage of 19- and 20-year-old Ribicoff eligible persons
and also presumptive eligibility for children. P ub lic
health assurance reports: In the Public Health Assurance
Division the following reports are no longer necessary:
Nebraska Head and S pinal Cord Injury Registry report,
Nebraska External Cause of Injury E-Code registry report and
the Ne braska Parkinson's Disease Report. Since the
Parkinson's Disease Registry no longer exists, there is n o
need for the report. The head and spinal cord injury is
only one piece of trauma information, and a co mprehensive
trauma registry report is being developed that will include
this information. The emergency code information is already
included in a biennial comprehensive report on h ospital
discharge data. Pub lic Assistance reports: Lastly, these
two reports are no longer needed: Report o n the co unty
general assistance work programs, and the Report on the
Sanctioned Adults. Bo th reports originated from welfare
reform and this information is no longer relevant. System
Advocate report: While this report is necessary, it should
be changed from quarterly to annually, which is frequent
enough to be of benefit to t he HHS System. Medicaid:
Sections 3 to 6 update r e ferences to the federal Social
Security Act. These sections would adopt by reference the
Federal Social Security Act as of January 1, 2005. Nebraska
case law provides that a state statute may incorporate by
reference a federal statute, but only as to a date prior to
or when such state statute became effective and not all
future changes in federal law. These statutes need updating
so any federal changes that have been made are incorporated



'I'ranscript Prepared by the Clerk of the Legislature

Transcriber's Office

Committe e o n H e a l t h an d
Huma.. Ser v i c e s
January 2 0, 20 05
Page 47

LB 301

by reference. LB 3 0 1 proposes changes to current state
statute 68-1017.02 pertaining to food stamp eligibility for
individuals with drug-related felony convictions. Public
Law 104-193 from the Pe rsonal Responsibility and W o rk
Opportu n i t y Act o f 1 996 e l i mi na t e d f o o d s t a mp e l i g i b i l i t y
for any person convicted of possession, use, or distribution
of a controlled substance. Federal Public Law 104 -193
al'owed states to opt out of this provision by enacting a
law to serve all or a category of individuals convicted of a
controlled substance felony. LB 667 was passed in the 2004
legislative session, and it restored food stamp eligibility
t o i r d i v i du a l s wi t h l ess t h an t h r ee dr ug - r el at ed f el o ny
convictions who are participating or have completed a state
licensed or nationally accredited substance abuse treatment
program, with the exception of individuals convicted of sale
or distribution of a controlled substance. This proposed
legislation would amend the current state statute 68-1017.02
by deleting the portion that designates a specific statute
section 28-416 in or der t o ha ve a conviction that would
permanently disqualify the drug felon. The way the current
statute reads, individuals who have been convicted of a
f e lony i nv o l v i n g t he sa l e o r d i st r i bu t i on o f a c ont r o l l ed
substance in ot.her states or under federal statutes other
than Section 28-416 might be found eligible for food stamp
benefits. We do not feel it was the intent o f the
legislature to reinstate food stamp eligibility to d rug
felons convicted of sale or distribution or the intent to
sel l or d i st r i bu t e . I n add i t i o n , t he p r o po s e d l e g i sl a t i on
clarifies that the substance abuse treatment program option
a ppl i e s o n l y t o d r ug f e l o n s c o n v ic t e d o f p o s s e s s i o n o r use
for the f irst or se cond offense. Lastly, the proposed
legislation not only clarifies that individuals convicted of
a drug f e l o n y f o r t h e s al e or d i s t r i b ut i o n o f a con t r o l l ed
substance ar e p er m a nen t l y d i sq u a l i f i ed f r om r e c e iv i n g f ood
stamp benefits, but also clarifies t hat the intent to sell
or distribute are reasons for permanent disqualification.
Senator Synowiecki introduced LB 667, and we have contacted
him about LB 301 and he has no objections. This proposed
l eg i s l a t i o n w o u l d n o t a dd new be ne f i c i ar i es t o t h e f ood
stamp program in Nebraska. Ge netic testing: The current
law requires informed consent for predictive testing, but
provides for an exclusion for disorders that are required to
be tested by Nebraska's newborn screening law. The newborn
screening law applies only to newborns born in this s tate.
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Every state has a law governing their own newborn screening
program, and d isorders screened vary state to state. The
reason this portion of the consent law needs clarification
is for consistency by making this same exclusion for
newborns born in other states who receive care here, and get
their newborn screening specimen ordered here. Often babies
born in neighboring states are t ransferred to Nebraska
hospitals to obtain a higher level of specialty care at the
neonatal intensive care units. A s a matter of pra ctice,
physicians at t hese units standardly try to do the right
thing by complying with the birth state's law. In order not
t o compromise t h e p h y s i c i an ' s ab i l i t y t o he l p t h e bi r t h
state obtain the c orrect newborn screening for t hese
newborns, an exclusion to consent should be made for newborn
screening tests for newborns born in ot her s tates, and
required by other states' laws. Reorganization of offices
w ithin the Health and Human Services System: Last year w e
transferred the oversight by a memorandum of understanding
for t h e O f f i ce o f Ora l He al t h , Di sea s e Pr e v e n t i o n a n d He a l t h
Promotion, Family Health, Public Health, Rural Health, and
Women's Health from the D epartment of Health and Human
Services to the Department of R egulation and L icensure.
Most of t hese offices can be transferred administratively.
However, statutes need to be changed for the transfer of the
Office of Rural Health, the Office of Women's Health and the
Tobacco Prevention Cash Fund. This bi l l makes these
changes. This would bring all the public health functions
under one agency. Also, we are o ffering amendment 0005.
Tne am endment transfers the Newborn Hearing Screening
Program from Services to Regulation and Licensure. We j u st
missed that one . This program is part of the Office of
Family Health and is specifically named in statute, so it
has to be changed. Homeless Shelter Assistance Trust Fund:
L astly, this bill increases spending authority to fund t h e
expenses of a dministering the Homeless Shelter Assistance
Trust Fund Act. This spending authority is increased from
$50,000 to $75,000. Cash comes from the documentary stamp
tax fee on sale of real estate. We recei ve 25 c ents o f
$1.75 col l ec t ed pe r $1,000 v a l u e . Th e Ne b r a s k a Homeless
Assistance Program is tak ing the lead on a national
initiative to end homelessness. Two n e w ad vi s or y
committees, the Advisory Committee for the Nebraska Homeless
Assist. ance Program and the Ad Hoc Committee to End Chronic
Homelessness, have been created. Additional and unexpected
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administrative expenses have rncurred from t his program's
support of these two committees. Also, expenses related to
travel costs of program s ite v isits, maintenance of the
Homeless Ma nagement Information System and th e annual
conference on homelessness require additional funding. And
it's not a nee d f or the funds, i t's the need for the
spending authority. We do have the funds. Thank you, and
I'd be happy to answer any questions.

SENATOR BYARS: Tha nk you , Se n a t or . Questions from the
committee? Senator Stuthman?

SENATOR STUTHMAN: Thank you , Vice Ch air S enator Byars.
Chris , o n p age 5, on t h e l eg i sl at i on , pr op o sed l eg i s l at i on
for, you know, permanently disqualifying people that are
convi c t e d o f d r ug f e l o n , i s t h i s i n t he l aw a l r e a dy or i n
the statute already that was passed?

CHRIS PETERSON: Yes. There is a part of the law that is in
statute, and what we found when Senator Synowiecki's bill
was passed, it allo wed the states to o pt o ut of
disqualifying them for c ertain populations. A nd when the
bill was put into statute, we referenced back to a previous
Section 28. Well, what that did, then, a state could change
its laws that didn't mirror the federal l aws, and so we
found that then if it were a person who'd been convicted of
a crime outside of the state of Nebraska, or convicted of a
crime under federal law, they were exempted out of this
exemption. And so what this does is puts it b ack in , so
that anyone that has had more than those three felony, three
or mor e of t.hose felony convictions, would now b e
disqualified from getting food stamps. It was just a little
l oophol e t hat we d i dn ' t f i n d u nt i l we s t a r t e d do i ng
e l i a i b i l i t y .

SENATOR STUTHMAN: And they' re permanently disqualified?

CHP.IS PETERSON: Yes , t h ey a r e .

SFNATOR STUTHMAN: Tha n k you .

CHRIS PETERSON: U m -hum.

SENATOR BYARS : Thank you , Senator Stuthman. Any other
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questions? Any comments? Thank you very much, Senator.

CHRIS PETERSON: Tha n k y ou .

SENATOR BYARS: Any oth e r pr oponents o f LB 301? Any
opponents of LB 301? Anyone wishing to testify neutral on
LB 301? I f no t , Sen a t o r Je n s en , d o y o u ca r e t o c l o se ?

SENATOR JENSEN: No .

SENATOR BYARS: Senator Jensen waives closing. This will
close the hearing on LB 301, and will close the hearing for
today .


